
COUNCIL ASSESSMENT REPORT 
 

Panel Reference PPSSCC – 570 

DA Number DA-24-00435 

LGA Blacktown  

Proposed Development Consolidation of land, construction of a 5-storey residential apartment building 
containing build-to-rent residential apartments, basement car parking, a 
childcare centre at ground level, external landscaping, roof-level common open 
space, public domain and strata subdivision.  

  

Street Address 2 Ayla Street, 40 Reis Street and closed part of Boundary Road, 
Tallawong  

  

Applicant/Owner Michael Stokes  
  

Date of DA lodgement 3 June 2024  
 

Number of Submissions   0 

Recommendation Refuse, based on the grounds listed in the report.  
  

Regional Development 
Criteria - Schedule 6 of SEPP 
(Planning Systems) 2021 

Council related development over $5 million  
 

  

List of all relevant s4.15(1)(a) 
matters 

 

 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021  

• State Environmental Planning Policy (Housing) 2021  

• State Environmental Planning Policy (Planning Systems) 2021  

• State Environmental Planning Policy (Precincts – Central River City) 2021  

• State Environmental Planning Policy (Resilience and Hazards) 2021  

• State Environmental Planning Policy (Sustainable Buildings) 2021  

• State Environmental Planning Policy (Transport and Infrastructure) 2021  

• Central City District Plan 2018  

• Blacktown Local Strategic Planning Statement 2020  

• Blacktown City Council Growth Centre Precincts Development Control Plan 
2010  
 

 

List all documents submitted 
with this report for the 
Panel’s consideration 

• Location map  

• Aerial image  

• Zoning extract  

• Architectural Plans 

• Applicant's Clause 4.6 Variation request  

• Statement of Facts and Contentions (SOFAC)  
 

Clause 4.6 requests • Yes  

Summary of key submissions • Nil submissions  

Report prepared by Jared Spies  
 

Report date 6 June 2025  
 

 

Summary of s4.15 matters 
Have all recommendations in relation to relevant s4.15 matters been summarised in the Executive Summary of the 
assessment report? 

 
Yes  

Legislative clauses requiring consent authority satisfaction 
Have relevant clauses in all applicable environmental planning instruments where the consent authority must be satisfied 
about a particular matter been listed, and relevant recommendations summarized, in the Executive Summary of the 
assessment report? 
e.g. Clause 7 of SEPP 55 - Remediation of Land, Clause 4.6(4) of the relevant LEP 

 
Yes  

Clause 4.6 Exceptions to development standards 
If a written request for a contravention to a development standard (clause 4.6 of the LEP) has been received, has it been 
attached to the assessment report? 

 
Yes 

Special Infrastructure Contributions 
Does the DA require Special Infrastructure Contributions conditions (S7.24)? 
Note: Certain DAs in the Western Sydney Growth Areas Special Contributions Area may require specific Special 
Infrastructure Contributions (SIC) conditions 
 

 
Yes  



Conditions 
Have draft conditions been provided to the applicant for comment? 
Note: in order to reduce delays in determinations, the Panel prefer that draft conditions, notwithstanding Council’s 
recommendation, be provided to the applicant to enable any comments to be considered as part of the assessment report 

 
No  

 



 

    Page 1 of 133 
 

1.1 DA-24-00435 
Assessment report to  
Sydney Central City Planning Panel 
Development application 

DA number  DA-24-00435 Date of lodgement 17 June 2024 

Applicant  Michael Stokes 

Owner   KDMC 22 Pty Ltd 

Proposed 
development 

Consolidation of land, construction of a 5-storey residential apartment 
building containing build-to-rent residential apartments, basement car 
parking, a childcare centre at ground level, external landscaping, roof-
level common open space, public domain and strata subdivision. 
 

Street address 2 Ayla Street, 40 Reis Street and closed part of Boundary Road (now closed), 
Tallawong 

Notification period 17 to 31 July 2024 Number of submissions 0 

Assessment 

Panel criteria 
Schedule 6 of the State 
Environmental Planning 
Policy (Planning Systems) 
2021  

• Council related development over $5 million 

Relevant section 
4.15(1)(a) matters 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• State Environmental Planning Policy (Housing) 2021 
• State Environmental Planning Policy (Planning Systems) 2021 
• State Environmental Planning Policy (Precincts – Central River City) 2021 
• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Sustainable Buildings) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• Central City District Plan 2018 
• Blacktown Local Strategic Planning Statement 2020 
• Blacktown City Council Growth Centre Precincts Development Control Plan 

2010 

Report prepared by Jared Spies 

Report date 6 June 2025 

Recommendation Refuse, based on the grounds listed in the report. 

Checklist 
Summary of section 4.15 matters 
Have all recommendations in relation to relevant section 4.15 matters been summarised in 
the Executive summary of the Assessment report? 

 
Yes 

Legislative clauses requiring consent authority satisfaction 
Have relevant clauses in all applicable environmental planning instruments, where the 
consent authority must be satisfied about a particular matter, been listed and relevant 

 
Yes 

Panel reference:  PPSSCC-570
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recommendations summarised in the Executive Summary of the Assessment report? 

Clause 4.6 Exceptions to development standards 
If a written request for a contravention to a development standard (clause 4.6 of the LEP) 
has been received, has it been attached to the Assessment report? 

 
Yes 

Special Infrastructure Contributions 
Does the DA require Special Infrastructure Contributions conditions (section 7.24)? 

Yes 

Housing Productivity Contribution (for DA lodged on or after 1 October 2023) 
Does the DA require Housing Productivity Contribution Condition? 

No 

Conditions 
Have draft conditions been provided to the applicant for comment? 

 
N/A 

Biodiversity 
Is the land bio-certified land under the Biodiversity Conservation Act 2016? 

Yes 

Attachments 
1. Attachment 1 Location map [1.1.1 - 2 pages] 
2. Attachment 2 Aerial image [1.1.2 - 1 page] 
3. Attachment 3 Zoning extract [1.1.3 - 1 page] 
4. Attachment 4 Architectural Plans [1.1.4 - 69 pages] 
5. Attachment 5 Applicant's Clause 4.6 Variation request [1.1.5 - 28 pages] 
6. Attachment 6 Statement of Facts and Contentions (SOFAC) [1.1.6 - 21 pages] 
 
 

 
 



 

    Page 3 of 133 
 

 

1 Executive summary 
1.1 The key issues that need to be considered by the Panel in respect of this application are: 

• the application is a deemed refusal appeal to the NSW Land and Environment Court by 
the applicant. Council wants to defend this appeal on the basis of all the key issues that 
are now included as contentions in the Statement of Facts and Contentions 

• the applicant's Clause 4.6 variation request to exceed the 16 m height limit control by 2.6 
m cannot be supported due to the precedent it will set and the proposal being an 
overdevelopment of the site 

• the development is not permissible on the portion of the site that is zoned SP2 
infrastructure  

• the proposal fails to comply with key elements of the Apartment Design Guide and 
Blacktown City Council Growth Centre Precincts Development Control Plan including 
side and rear setbacks, building separation, communal and public open space, deep soil 
zones and apartment mix 

• the design of the residential waste storage room is inadequate and will result in 
operational waste management issues 

• the proposal fails to provide adequate water quality design which requires amended 
stormwater plans and an amended MUSIC model 

• insufficient information has been provided by the applicant pursuant to Clause 36 of the 
Environmental Planning and Assessment Regulation 2021 to enable a complete 
assessment of the proposed development in relation to planning, architectural design, 
drainage and waste management. 

1.2 Assessment of the application against the relevant planning framework and consideration of 
matters by our technical departments have identified serious issues of concern that cannot 
be dealt with by conditions of consent. Basically, the proposal represents an 
overdevelopment of the site and is not in the public interest. 

1.3 The application is considered to be unsatisfactory when evaluated against Section 4.15 of 
the Environmental Planning and Assessment Act 1979 as evidenced by the contentions in 
the attached Statement of Facts and Contentions  at attachment 6. 

1.4 This report therefore recommends that the Panel refuse the application based on the 
grounds listed in the Recommendation at section 13 below and support Council’s defence of 
this appeal on these grounds. 

2 Location 
2.1 The site is located at 2 Ayla Street, 40 Reis Street and former section of Boundary Road 

(now closed), in Tallawong. 
2.2 This area is in transition from rural and low density residential to a medium density urban 

centre supporting Tallawong Metro Station. Predominant surrounding land uses comprise 
residential development, ranging from detached dwellings to apartment buildings, and small 
farm holdings that are still in operation. 

2.3 Ayla Street is to the north, with a small farm holding opposite the site. Reis Street is to the 
east with a residential flat building opposite the site. Land immediately to the south is 
currently vacant. Boundary Road is to the west. 

2.4 The location of the site is shown at attachment 1. 
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3 Site description 
3.1 The site is legally described as Lot 4 in DP1229154 and has an area of 2,950 m². The land is 

zoned part R3 Medium Density Residential and part SP2 Infrastructure under State 
Environmental Planning Policy (Precincts—Central River City) 2021.  

3.2 The development site also includes 622 m² of Council-owned land associated with the closed 
portion of Boundary Road to the west of Lot 4 that the applicant is currently acquiring from 
Council. This closed portion of Boundary Road is still zoned SP2 Infrastructure. Therefore, 
the combined overall area of the site is 3,572 m². 

3.3 The site is irregular in shape. It slopes downwards from west to east from RL 61.6 to RL 55.7 
being a level change of 5.9 m across the site. The site is currently vacant.  

3.4 An aerial image of the site and surrounding area is at attachment 2. The zoning plan for the 
site and surrounds is at attachment 3. 

4 Background 
4.1 Following a detailed assessment of the proposal, a request for information letter relating to 

planning, architectural design, engineering, drainage and waste issues was sent on 23 
August 2024. The applicant provided a response on 2 October 2024 after an extension of 
time was granted.  

4.2 A second request for information letter relating to planning, city architect, drainage and waste 
issues was sent on 19 December 2024. However, no response was received from the 
applicant.  

4.3 A Class 1 Appeal against the deemed refusal of this application was filed with the Land and 
Environment Court on 22 January 2025 by the applicant. A Notice of Motion was granted by 
the Court for the applicant to rely on amended plans and reports received on 19 February 
2025.  

4.4 This report is written based on the amended information received on 19 February 2025 which 
was also assessed to prepare the Statement of Facts and Contentions. 

5 The amended proposal 
5.1 The development application was lodged by Michael Stokes on 17 June 2024. 
5.2 The applicant now proposes development of the site as detailed below: 

• consolidation of the existing Lot 4 DP1229154 with the Council-owned land to form 1 lot 
having an area of 3,572 m² 

• construction of a 5-storey, 18.6 m high residential flat building containing:  
o 50 build-to-rent residential units  
o 2 levels of basement car parking for 71 car spaces for residents and visitors, 

including a car wash bay and loading bay  
o a non-habitable outdoor covered area at the roof level for common open space  

• residential unit mix will comprise:  
o 5 x 1-bedroom units  
o 1 x 1-bedroom plus media unit  
o 30 x 2-bedroom units  
o 7 x 2-bedroom plus media units  
o 7 x 3-bedroom units  
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• A childcare centre for 71 children with dedicated car parking for 12 staff and 12 visitors, 
and signage 

• associated stormwater drainage, landscaping and street tree planting works  

• onsite electricity substation with retaining walls as required by Endeavour Energy  

• public domain works in the form of:  
o vehicular driveway crossing off Reis Street  
o footpaths and pram crossings off Boundary Road, Ayla Street and Reis Street  
o street tree planting. 

• strata subdivision into 51 lots (50 residential lots and 1 childcare centre lot).  
5.3 A copy of the amended development plans before the Court is at attachment 4. 

6 Assessment against planning controls 
6.1 A summary assessment of the development application against the section 4.15(1)(a) 

matters is below, but only for those planning controls that directly relate to refusal of the 
proposal.  
Section 4.15 ‘Heads of Consideration’ 

Heads of Consideration Comment 

a. The provisions of: 
(i) Any environmental 

planning instrument 

State Environmental Planning Policy (Precincts – Central River 
City) 2021 applies to the site. The proposal exceeds the 16 m 
maximum building height limit applicable to the site by 2.6 m. The 
Clause 4.6 variation request is not supported for the reasons 
listed in section 8.6 below. 
The proposed development is not permissible on the SP2 
Infrastructure portion of the site under State Environmental 
Planning Policy (Precincts – Central River City) 2021. 
The built form does not have sufficient regard to the design 
objectives of the Apartment Design Guide as required under 
Chapter 4, Clause 147(1) (b) of State Environmental Planning 
Policy (Housing) 2021. 
The application is also unsatisfactory with respect to that part of 
the application relating to the design of the childcare centre which 
is not compliant with the requirements of the Education and Care 
Services National Regulations 2011 and the Child Care Planning 
Guidelines 2021 as required under Section 3.23 of State 
Environmental Planning Policy (Transport and Infrastructure) 
2021. 

(ii) Any development 
control plan 

Blacktown City Council Growth Centre Precincts Development 
Control Plan 2010 applies to the site.  
The built form pushes elements of the proposed development into 
the setback areas required under Part 4.3.5.2. The basement 
setback reduces to 3 m adjoining Boundary Road and to 2 m 
adjoining the southern boundary. Control 7 does not permit 
basements and basement parking within the setback (required at 
6 m under Table 4-10). This also has consequences for deep soil 
planting that cannot be provided either.  
Also, the submitted civil stormwater concept design plan and 
MUSIC model do not achieve the water quality targets of Part 
2.3.1.2. 
The bicycle parking area does not include a notation to confirm 
the requisite total of spaces (1 per 3 dwellings) will be provided in 
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Heads of Consideration Comment 

the bike store in the basement. 

(v a) the regulations (to the 
extent that they 
prescribe matters for 
the purposes of this 
paragraph), 

The development application is contrary to Clause 36 of the 
Environmental Planning and Assessment Regulation 2021 as the 
applicant is required to provide all the necessary and requested 
information to Council to allow for a proper assessment of the 
application. 

b. The likely impacts of the 
development, including 
environmental impacts on 
both the natural and built 
environments, and social 
and economic impacts on 
the locality 

It is considered that the likely environmental impacts of the 
development cannot be adequately assessed in terms of 
planning, architectural design, waste management, drainage and 
social planning due to the insufficient information provided by the 
applicant. Therefore, the application cannot be supported in its 
current form. 

c. The suitability of the site 
for the development  

The site is not considered suitable for the development as the 
planning, architectural design, waste management, drainage and 
social planning impacts that will result from the development at 
this location have not been addressed to Council's satisfaction 
due to the limited information provided to Council to date. 

d. Any submissions made in 
accordance with this Act, 
or the regulations 

The application was notified between 17 and 31 July 2024. No 
objections were received during notification. 

e. The public interest  The application in its current form is not considered to be in the 
public interest due to the number of planning, drainage, waste, 
architectural design and social planning issues that have not 
been addressed to Council's satisfaction.  

7 Issues raised by the public 
7.1 The proposed development was notified to 14 property owners and occupiers in the locality 

between 17 and 31 July 2024. The proposal was also placed on Council's website for the 
public to view and a sign was erected at the front of the site. 

7.2 We received no submissions. 

8 Key issues and reasons for refusal 
8.1 The application is a deemed refusal appeal to the NSW Land and Environment Court   

8.1.1 All key issues are outlined as contentions in the Statement of Facts and Contentions, 
and relate to: 

• the development is not permissible in the SP2 infrastructure zoned portion of the 
site 

• there is a 2.6m non-compliance with the 16m maximum building height that 
applies to the site and the applicant’s accompanying Clause 4.6 Variation 
Request is unsatisfactory  

• the proposed built form will not meet the design objectives of the Apartment 
Design Guide which also applies to build-to-rent units 

• the proposed built form does not comply with the 6 m side setback required by 
Blacktown City Council Growth Centre Precincts Development Control Plan 
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• the design of the childcare centre fails to comply with the Education and Care 
Services National Regulations 2011 and the State government’s Child Care 
Planning Guidelines 2021 

• the proposal is unsatisfactory as it also fails to provide adequate measures to 
control the noise expected from the outdoor play areas of the childcare centre 

• all the built form issues that cumulatively will result in an overdevelopment of the 
site 

• the proposal is unsatisfactory with respect to the design of the residential waste 
storage room 

• the proposal is not in the public interest given all the concerns raised above. 
8.1.2 Part B1 of the Statement of Facts and Contentions is at attachment 6 which details 

the contentions on which the application should be refused. 
8.2 The applicant's Clause 4.6 variation request is not supported  

8.2.1 State Environmental Planning Policy (Precincts – Central River City) 2021 applies to 
the site. The proposal will exceed the 16 m maximum building height limit applicable 
to the site. The proposal (as amended in February 2025) will result in various height 
encroachments relating to the roof, rooftop common open space, and lift overrun. The 
maximum building height proposed is 18.6 m, representing a variation of 16.25% over 
the permitted height plane by 2.6 m. 

8.2.2 The Clause 4.6 variation, dated 5 December 2023, submitted in support of the 
proposal significantly predates the amended plans that are now the subject of the 
appeal (as amended dated 27 January 2025) and so it still references the earlier 
proposal that has since been amended. 

8.2.3 Notwithstanding 8.2.2 above, the Clause 4.6 Variation Request does not adequately 
satisfy those matters required to be addressed under Clause 4.6(3) of the SEPP in 
that it does not adequately demonstrate that compliance with the standard is 
unreasonable or unnecessary in the circumstances or that there are sufficient 
environmental planning grounds to justify the variations being sought by the applicant. 

8.2.4 Based on the above, the applicant's clause 4.6 variation request is not supported.  
8.2.5 Additionally, since the proposal represents an overdevelopment of the site, the 

development application itself is not supported, so any request to support a variation 
to a height limit control cannot consequentially be supported either.  

8.3 Insufficient information has been provided to enable a thorough assessment of the 
proposed development  
8.3.1 Insufficient information has been provided pursuant to Clause 36 of the 

Environmental Planning and Assessment Regulation 2021, to enable Council officers 
to undertake a proper assessment of the proposal and its potential environmental 
impacts in relation to planning, architectural design, drainage, social planning and 
waste matters. On this basis, the impact of the proposal on the amenity of the area 
cannot be fully assessed and so the site is not suitable for this development. 

8.3.2 Part B2 of the Statement of Facts and Contentions at attachment 6, sets out all the 
inadequacies in the information provided by the applicant to date which has hindered 
Council’s ability to conduct a full and proper assessment.  

9 External referrals 
9.1 The development application was referred to the following external authorities for comment: 

Authority Comments 
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Authority Comments 

Department of Education Unacceptable. Additional information is outstanding in regards to 
how the proposal will satisfy the required solar access and 
natural ventilation for the proposed childcare centre's outdoor 
play area (presently by the proposed child care centre cannot be 
licenced by the Department of Education to operate due to these 
non-compliances). 

NSW Police Acceptable provided the recommendations in the Crime 
Prevention through Environmental Design by Metris Urban 
Planning assessment can to be implemented as conditions. 

Sydney Water Acceptable. Conditions provided. 

10 Internal referrals 
10.1 The development application was referred to the following internal sections of Council for 

comment: 

Section Comments 

Asset Design Acceptable, the proposed development is generally consistent 
with S7.11 infrastructure. 

Building Acceptable, subject to conditions. 

City Architect Unacceptable, as outlined in the Statement of Facts and 
Contentions 

Drainage Unacceptable, as outlined in the Statement of Facts and 
Contentions 

Environmental Health Acceptable, subject to conditions 

Engineering  Unacceptable, drainage requires additional information before 
engineers can provide conditions for the application. 

Greenspace Services Acceptable, subject to conditions. 

Recreational Planning and 
Design 

Acceptable, no objections 

Property Acceptable. No objections, subject to the road closure process 
being finalised. 

Social Planning  Unacceptable as outlined in the Statement of Facts and 
Contentions. 

Traffic Acceptable, subject to conditions. 

Waste services Unacceptable as outlined in the Statement of Facts and 
Contentions. 

11 Conclusion 
11.1 The proposed development has been assessed against all relevant matters and is not 

considered to be satisfactory. It is considered that the likely impacts of the development have 
not been satisfactorily addressed and that the proposal is not in the public interest. The 
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proposal is an overdevelopment of the site and the key issues cannot be resolved by 
conditions. 

12 Disclosure of political donations and gifts 
12.1 Under Section 10.4 of the Environmental Planning and Assessment Act 1979, a disclosure 

statement must be lodged in certain circumstances in relation to any planning application, i.e. 
a development application, an application to modify a consent and an application to make an 
environmental planning instrument or development control plan. 

12.2 A disclosure statement of a reportable political donation or gift must accompany a planning 
application or submission (including a submission either objecting to or supporting the 
proposed development) if the donation or gift is made within 2 years before the application or 
submission is made. If the donation or gift is made after the lodgement of the application, a 
disclosure statement must be sent to Council within 7 days after the donation or gift is made. 
The provision also applies to an associate of a submitter. 

12.3 A disclosure statement may be made available for viewing upon a written request to Council 
in line with Section 12 of the Local Government Act 1993. 

12.4 Disclosures: 

• Political 
donations 

Has a Disclosure statement been received in relation to 
this application? 
If yes, provide Disclosure statement register reference 

No 
 
Ref: 

• Gifts Have staff received a ‘gift’, that needs to be disclosed, from 
anyone involved with this application? 

No 

 

13 Recommendation 
1 Reject the Applicant’s Clause 4.6 variation request to exceed the maximum building height 

because many aspects of the proposal itself are either not compliant or cannot be assessed 
due to the lack of information as outlined in the Statement of Facts and Contentions, so any 
request to support a variation to the height plane control cannot be considered in isolation and 
so cannot be supported either. 

2 Refuse DA-24-00435 based on the following grounds: 
a The proposed development is not permissible in the SP2 Infrastructure portion of the 

site under State Environmental Planning Policy (Precincts – Central River City) 2021. 
The application is therefore is inconsistent with the provisions of Section 4.15(1)(a)(i) of 
the Environmental Planning and Assessment Act 1979. 

b The proposed development does not comply with Appendix 7, Clause 4.3 Height of 
Buildings of State Environmental Planning Policy (Precincts – Central River City) 2021 
and the accompanying Clause 4.6 Variation Request is unsatisfactory. The application 
is therefore inconsistent with the provisions of Section 4.15(1)(a)(i) of the 
Environmental Planning and Assessment Act 1979. 

c The proposed built form design fails to have regard to the design objectives of the 
Apartment Design Guide as required under Chapter 4, Clause 147(1) (b) of State 
Environmental Planning Policy (Housing) 2021. The application is therefore 
inconsistent with the provisions of Section 4.15(1)(a)(i) of the Environmental Planning 
and Assessment Act 1979. 

d The application is unsatisfactory with respect to the design of the proposed childcare 
centre as it fails to meet the key parameters of the Education and Care Services 
National Regulations 2011 and the Child Care Planning Guidelines 2021 as required 
under Section 3.23 of State Environmental Planning Policy (Transport and 
Infrastructure) 2021. The application is therefore not complying with key relevant 



 

    Page 10 of 133 
 

legislation and is inconsistent with the provisions of Section 4.15(1)(a)(i) of the 
Environmental Planning and Assessment Act 1979. 

e The application fails to address how the operational noise from the outdoor play areas 
at the childcare centre will be controlled and managed. Therefore, the noise impacts of 
the development makes this site unsuitable and also which is inconsistent with the 
provisions of Section 4.15(1)(b), (c) and (e) of the Environmental Planning and 
Assessment Act 1979. 

f The proposed built form is not compliant with the relevant planning controls and in 
combination will result in an overdevelopment of the site. These include the lack of 
outdoor play area of the childcare centre, reduced setbacks to the basement, reducing 
building separation and lack of solar access to the ground floor communal open space. 
The application is therefore considered to be inconsistent with the provisions of Section 
4.15(1)(a)(i) and (iii) of the Environmental Planning and Assessment Act 1979. 

g The application is unsatisfactory with respect to the design of the residential waste 
storage room. The development is therefore considered to be unsuitable for the site 
since waste cannot be adequately managed on site [Section 4.15(1)(c) of the 
Environmental Planning and Assessment Act 1979]. 

h Insufficient information has been provided by the applicant pursuant to Clause 36 of the 
Environmental Planning and Assessment Regulation 2021 to enable complete 
assessment of the proposed development in relation to planning, architectural design, 
drainage and waste management. 
 

i The proposal fails to provide adequate water quality design and requires an amended 
stormwater plans and an amended MUSIC model.  

j The development application is contrary to Clause 36 of the Environmental Planning 
and Assessment Regulation 2021 as the applicant is required to provide all the 
necessary and requested information to allow Council to properly assess the 
application. Inadequate information has been received to complete an assessment of 
the proposal in terms of planning, architectural design, social planning, drainage and 
waste management. Given that inadequate information has been received, approval of 
the application is not considered to be in the public interest under Section 4.15(i)(e) of 
the Environmental Planning and Assessment Act, 1979. The application can also not 
be thoroughly assessed to consider it to be consistent with the provisions of Section 
4.15(1)(b) and (c) of the Environmental Planning and Assessment Act 1979. 

k Pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act 
1979, given the contentions raised above, approval of the proposal is not in the public 
interest in the circumstances of the case. 

3 Council officers notify the applicant of the Panel’s decision. 

 

14 Declaration and endorsement 
We, the undersigned, declare, to the best of our knowledge that we have no interest, pecuniary or 
otherwise, in this development application or persons associated with it; and we have provided an 
impartial assessment. 
 
 

 
_________________________ 
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Jared Spies 
Senior Development Assessment Planner 
 

 
_________________________ 
Judith Portelli 
 Manager Development Assessment 
 
 

 
_________________________ 
Peter Conroy 
Director City Planning and Development 
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1. Introduction 
Metris Urban Planning has prepared this Clause 4.6 request on behalf of the applicant, Jasara Management 
in support of a Development Application (DA) lodged with Blacktown City Council for a proposed Residential 
Flat Building (Build-to-Rent) and Centre Based Child Care Centre at 2 Ayla and 40 Reis Street, Tallawong (the 
subject site).    

A 16m maximum building height limit applies to the subject site. The proposed maximum height of the 
development is 18.6m (2.6m) to the lift shaft over-run and 17.75m (1.750m) at the roof over the common 
open space room (roof level) to provide additional common open space and amenities for the residential 
tenants. The overall height of the building is well below the Maximum Building Height Plane as illustrated in 
the architectural drawings. 

The proposed development seeks to vary the maximum height development standard pursuant to the State 
Environmental Planning Policy (Precincts—Central River City) 2021 in relation to Clause 4.6 as a result of the 
breach of height standard by 2.6m. 

Clause 4.6 of State Environmental Planning Policy (Precincts—Central River City) requires a Consent Authority 
to be satisfied that the applicant’s written request has adequately addressed the matters required to 
demonstrate that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and that there are sufficient environmental planning grounds to justify 
contravening the development standard. 

This written statement has been prepared in accordance with the relevant principles established in the 
following NSW Land and Environment Court judgments Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 
1009 (and appeal at NSWLEC 90) and Wehbe v Pittwater Council [2007] NSWLEC 827. 

In accordance with the relevant legislation and case law, this Clause 4.6 variation request: 

• identifies the development standard to be varied (Sections 3); 

• identifies the extent of the variation sought (Section 3.1) 

• establishes that compliance with the development standard is unreasonable or unnecessary 
  in the circumstances (Section 4.3) 

• demonstrates that there are sufficient environmental planning grounds to justify the 
variation (Section 4.4) 

• provides an assessment of the matters that the Secretary is required to consider before 
granting concurrence, namely: 

o whether contravention of the development standard raises any matter of 
 significance to the State or regional environmental planning (Sections 4.5); 

o the public benefit of maintaining the development standard; and 

o any other matters required to be taken into consideration by the Secretary before 
granting concurrence. 

Once these matters have been addressed, the consent authority must be satisfied that pursuant to Clause 
4.6(4)(a)(i) that this written request has reasonably addressed the matters required to be demonstrated by 
Clause 4.6(3). 

Attachment 1.1.5 Attachment 5 Applicant's Clause 4.6 Variation request Page 88 of 133



Clause 4.6 Variation to Maximum Building Height Limit 
Proposed Residential Flat Building (Build-to-Rent) and Centre Based Child Care Centre 
2 Ayla and 40 Reis Street, Tallawong 
 

2 | P a g e  

 

 

2. Site Locality and Surrounds  
2.1. Site Context 
The proposed development is located at 2 Ayla and 40 Reis Street, Tallawong (subject site) identified at Figure 
1) and is legally described as Lot 4 in DP 1229154. The irregular shaped site has an area of 2,950m² and slopes 
from south-west to north-east. The adjoining redundant road reserve has an area of 622m². Once combined, 
a site area of 3,572m² is achieved. 

 

 

Figure 1: Site locality 
Source: Near Map 

The surrounding land uses are varied as the area is in transition of being developed. Predominant surrounding 
development comprise of residential uses which range from detached dwellings to apartment buildings and 
small farm holdings which are still in operation (Photo 1). In terms of infrastructure, Boundary Road borders 
the sites south-western boundary whilst Schofields Road is less than 200m away to the south.  

Subject Site 
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Photo 1: Aerial Photo 

Source: Near Map 

 

2.2. Adjoining Land Uses 
The surrounding land uses are varied as the area is in transition of being developed. Predominant surrounding 
development comprise of residential uses which range from detached dwellings to apartment buildings and 
small farm holdings which are still in operation. In terms of infrastructure, Boundary Road borders the sites 
south-western boundary whilst Schofields Road is less than 200m away to the south. 

With regard to land immediately surrounding the subject site, Ayla Street is to the north with a small farm 
holding across the road (Photo 1). Land to the east, across from Reis Street, has a recently constructed 
residential flat building (Photo 2). Land to the south is currently vacant (Photo 3) with Boundary Road on the 
sites western boundary (Photo 4).   

Subject Site 
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Photo 1: Northern boundary (Alya Street) 

Source: Google Maps 

 

 

Photo 2: Eastern boundary (Reis Street) 

Source: Google Maps 

 

 

Photo 3: Southern boundary (vacant land) 

Source: Google Maps 
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Photo 4: Western boundary (Boundary Road) 

Source: Google Maps 
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3. Proposed Development 
The proposed development comprises of a five storey residential flat building development (build-to-rent 
apartments) and childcare centre at the currently vacant development site being 2 Ayla and 40 Reis Street, 
Tallawong which is legally described as Lot 4 in DP1229154 (the subject site). 

Development consent is sought for:   

• The amalgamation of existing lot with the acquired land from Council (622m²) to form the total site 
area of 3,572m²; 

• Construction of a five-storey residential flat building containing: 

o 49 residential units; 

o two levels of basement car parking for 72 car spaces for residents and visitors, including a 
car wash bay and loading bay; 

o a non-habitable roof level for common open space; 

• The residential mixture comprised of the following: 

o 3 x one-bedroom units 

o 1 x one-bedroom plus media unit 

o 30 x two-bedroom units 

o 7 x two-bedroom plus media units 

o 8 x three-bedroom units 

• Child Care Centre for 72 children, aged from 6 months to 5 years of age and dedicated car parking 
for 12 staff and 12 parent spaces; 

• associated storm water drainage, landscaping and street tree planting;  

• substation with retaining walls as required by Endeavour Energy; and  

• public domain works in the form of: 

o driveway crossing off Reis Street; 

o footpaths and pram crossings to merge with Boundary Road and serve Ayla Street and Reis 
Street; 

o street trees; and 

o landscaping to the road verge. 
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Vehicle access is from Reis Street and pedestrian access from Boundary, Ayla and Reis Street (Figure 2). 

 

Figure 2: Site Plan 

Source: Architex 

The residential apartment generates a Gross Floor Area of 5,147m² and 1,137m² common open space at 
the ground and roof level. Architectural Plans prepared by Architex are attached to the Development 
Application which includes building specifications, materials, a schedule of external finishes and 
photomontages/ perspectives. Proposed Elevation Plans are attached at the following Figures 3-6. 
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Figure 3: Northern Elevation 

Source: Architex 

 

Figure 4: Southern Elevation 

Source: Architex 

 

 

Figure 5: Western Elevation 

Source: Architex 
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Figure 6: Eastern Elevation 

Source: Architex 
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4. The Proposed Variation  
4.1. Section 4.3 Height Of Buildings 
A maximum building height limit of 16m applies to the subject site under Section 4.3 of the State 
Environmental Planning Policy (Precincts—Central River City) 2021 and as reflected on the Height of Buildings 
Map extract at Figure 7.  

 

 

Figure 7: Height of buildings  

Source: SEPP (Precincts—Central River City) 2021  

 

The Height of Buildings objectives in Section 4.3 are as follows— 

(1) The objectives of this section are as follows— 

(a) to establish the maximum height of buildings for development on land within the Alex 
Avenue and Riverstone Precincts, 

(b) to protect the amenity of adjoining development and land in terms of solar access to 
buildings and open space, 

(c) to facilitate higher density development in and around the local centre, the 
neighbourhood centres and major transport routes while minimising impacts on 
adjacent residential, commercial and open space areas, 

(d) to provide for a range of building heights in appropriate locations that provide a high 
quality urban form. 

(2) The height of a building on any land is not to exceed the maximum height shown for the land 
on the Height of Buildings Map. 

 

Subject Site 
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4.2. Extent of Variation Sought 
The proposed development has a maximum building height of 18.6m (2.6m) to the lift shaft over-run and 
17.69m (1.69m) at the roof over the common open space room (roof level) to provide additional common 
open space and amenities for the residential tenants as illustrated on Figures 8. Whilst it is noted that the 
exceedance is over a small area, the height exceedance of 0.6m to the roof is even over a smaller area 
resulting in no additional accommodation. 

The proposed development seeks to vary the maximum height development standard pursuant to the State 
Environmental Planning Policy (Precincts—Central River City) 2021 in relation to Clause 4.6 as a result of the 
breach of height standard by 2.6m. The height exceedance at different points in the building is tabulated in 
Table 1 below. 

Table 1: Height Exceedance  
Building 
Component 

RL Height  
Exceedance 

Difference  Percentage 

Roof RL75.50 16.6m 0.6m 3.75% 
Roof over common 
open space room 

RL75.25 17.69m 1.69m 10.56% 

Li� over-run RL76.50 18.6m 2.60m 16.25% 
 

Additional building height is required to accommodate the lift overrun but more importantly the additional 
common open space area and amenities for the residential tenants which is in the form of an outdoor room, 
toilet and lobby room as illustrated in the following. 

By definition, building height (or height of building) means: 

(a) in relation to the height of a building in metres—the vertical distance from ground level 
(existing) to the highest point of the building, or 

(b) in relation to the RL of a building—the vertical distance from the Australian Height Datum to 
the highest point of the building, including plant and lift overruns, but excluding 
communication devices, antennae, satellite dishes, masts, flagpoles, chimneys, flues and the 
like. 

 

Attachment 1.1.5 Attachment 5 Applicant's Clause 4.6 Variation request Page 98 of 133



Clause 4.6 Variation to Maximum Building Height Limit 
Proposed Residential Flat Building (Build-to-Rent) and Centre Based Child Care Centre 
2 Ayla and 40 Reis Street, Tallawong 
 

12 | P a g e  

 

 

 
Figure 8: Site Sections 
Source: Architex 

 

 
Figure 9: Building Height Plane 
Source: Architex 
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5. Assessment of Proposed Clause 4.6 
Variation 

Clause 4.6 Exceptions to Development Standards of the State Environmental Planning Policy (Precincts—
Central River City) 2021 permits Council the flexibility to grant consent where a development exceeds a 
development standard. As discussed earlier in the height of building assessment, a variation to the maximum 
building height limit pursuant to the State Environmental Planning Policy (Precincts—Central River City) 2021 
is required. 

4.6   Exceptions to development standards 

(1) The objectives of this section are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to 
particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

(2) Consent may, subject to this section, be granted for development even though the development 
would contravene a development standard imposed by Chapter 3 or any other environmental 
planning instrument. However, this section does not apply to a development standard that is 
expressly excluded from the operation of this section. 

(3) Consent must not be granted for development that contravenes a development standard unless the 
consent authority has considered a written request from the applicant that seeks to justify the 
contravention of the development standard by demonstrating— 

(a)  that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and 

(b)  that there are sufficient environmental planning grounds to justify contravening the development 
standard. 

(4) Consent must not be granted for development that contravenes a development standard unless— 

(a)  the consent authority is satisfied that— 

(i)  the applicant’s written request has adequately addressed the matters required to be 
demonstrated by subsection (3), and 

(ii)  the proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in 
which the development is proposed to be carried out, and 

(b)  the concurrence of the Planning Secretary has been obtained. 

(5) In deciding whether to grant concurrence, the Planning Secretary must consider— 

(a)  whether contravention of the development standard raises any matter of significance for State 
or regional environmental planning, and 

(b)  the public benefit of maintaining the development standard, and 

(c)  any other matters required to be taken into consideration by the Planning Secretary before 
granting concurrence. 
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(6) Consent must not be granted under this section for a subdivision of land in Zone E2 if— 

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such lots 
by a development standard, or 

(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area specified 
for such a lot by a development standard. 

(7) After determining a development application made pursuant to this section, the consent authority 
must keep a record of its assessment of the factors required to be addressed in the applicant’s written 
request referred to in subsection (3). 

(8) This section does not allow consent to be granted for development that would contravene any of the 
following— 

(a)  a development standard for complying development, 

(b)  a development standard that arises, under the regulations under the Act, in connection with a 
commitment set out in a BASIX certificate for a building to which State Environmental Planning Policy 
(Building Sustainability Index: BASIX) 2004 applies or for the land on which such a building is situated, 

(c)  section 5.4. 

 

5.1. Objectives 
The object of Clause 4.6 is to provide a degree of flexibility in considering the development standard and to 
achieve better outcomes for and from development by allowing flexibility in particular circumstances.  

Exceedance of the development standard is limited to 2.6m for the lift over-run and a portion of the non-
habitable outdoor room at the roof level for common open space only. This submission seeks a minor 
variation to the 16m development standard which will not result in significant environmental and amenity 
impacts to adjoining properties as justified throughout this submission. Additionally, no additional 
apartments are created as a result of the additional height and the proposed Floor Space Ratio (FSR) of 1.44:1 
(5,147m² GFA) is well below the maximum permissible FSR of 1.75:1 for the site. 

A better outcome is achieved for the development where strict compliance with the development standard 
would limit the provision of additional common open space and amenities for the residential tenants, result 
in the under-utilisation of the subject site and an unfeasible development in a strategic location. 

 

5.2. Exclusions from the Operation of Clause 4.6 
Council may grant development consent even though the development would contravene a development 
standard imposed by Chapter 3 or Section 4.3 of the State Environmental Planning Policy (Precincts—Central 
River City) 2021. The height of buildings development standard is not expressly excluded from the operation 
of this clause as noted in Clause 4.6(8).  
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5.3. Compliance with the development standard is 
unreasonable or unnecessary 

Compliance with the development standard is unreasonable or unnecessary in the circumstances as justified 
using the Wehbe v Pittwater Council [2007] NSWLEC827 (Wehbe) court case where Preston CJ identified five 
(5) ways in which an applicant might establish that compliance with a development standard is unreasonable 
or unnecessary.  

The five (5) ways outlined in Wehbe include:   

1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First 
Way) 

2. The underlying objective or purpose of the standard is not relevant to the development and 
therefore compliance is unnecessary (Second Way). - NA 

3. The underlying object or purpose would be defeated or thwarted if compliance was required and 
therefore compliance is unreasonable (Third Way). - NA 

4. The development standard has been virtually abandoned or destroyed by the Council’s own actions 
in granting consents departing from the standard and hence compliance with the standard is 
unnecessary and unreasonable (Fourth Way)  

5. The zoning of the particular land is unreasonable or inappropriate so that a development standard 
appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and 
compliance with the standard would be unreasonable and unnecessary. That is, the particular parcel 
of land should not have been included in the particular zone (Fifth Way). - NA 

This submission relies on the First and Fourth Way to support the argument that compliance with the 
development standard is unreasonable or unnecessary. 

 

5.3.1. Objective of the Development Standard 
Building height objectives in State Environmental Planning Policy (Precincts—Central River City) 2021 are 
achieved despite the non-compliance with the maximum building height limit as set out in Section 4.1 of this 
submission.  

Compliance with the height objectives are achieved (First Way) as discussed below:  

 

5.3.1.1. Establish maximum height of buildings for development within the Alex Avenue and Riverstone 
Precincts 

A 16m maximum building height limit has been established under Appendix 7 Alex Avenue and Riverstone 
Precinct Plan 2010. No other variations are sought and the other relevant controls which apply to the subject 
site have been assessed in the SEE which accompanies this submission.  

 

5.3.1.2. Protect amenity of adjoining development and land for solar access 
The development achieves the relevant height objectives as there would be minimal visual impact, loss of 
privacy and loss of solar access to surrounding development. The proposed bulk and scale of the 
development have been designed to be within the building setbacks for the Apartment Design Guidelines 
and the proposed Floor Space Ratio is well below the maximum permissible FSR for the site. Since the site is 
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bound by roads on all three elevations, except for the rear, which is yet to be developed, visual impacts to 
adjoining properties will be minimised.  

The shadow diagrams prepared by Architex identifies future shadows mostly within the site except at 3pm 
which falls to the vacant land to the rear of the site. Since this area will receive morning and early afternoon 
sun, it is believed that the shadow cast to this land is acceptable.  

Consequently, the amenity of adjoining development as identified in Section 2 of this submission will be 
protected and solar access will be achieved.  

 

5.3.1.3. Minimising impacts on adjacent residential, commercial and open space areas  
The currently vacant land on the southern boundary (Photo 3) and any future development on this land 
would not be negatively impacted by the benefits achieved from the additional building height from the 
southern elevation at Figure 4. Also, views to the roof area will be negligible from the street. 

The privacy of adjacent land uses will be maintained as the proposed development is within the minimum 
setbacks, will have roads on all boundaries and adjoining properties will also have setbacks for their 
developments. The privacy of the proposed child care centre will be maintained as the play rooms will not 
be viewable from other apartments and the outdoor play areas will be screened by landscaping and fenced.    

Proposed outdoor play areas are orientated away from Boundary Road and along the quieter Reis Street to 
maintain the amenity of this area. Considering all these elements, there would be minimal impacts to 
adjoining land uses as a result of the proposed building height.  

Strict compliance with the numerical development standards is considered to be unreasonable and 
unnecessary in the circumstances of the case as the size of the development is proportionate to the size of 
the site as justified from the minimal impacts created. Further, the exceedance will only provide additional 
common open space and amenities for the residential tenants. 

 

5.3.1.4. Range of building heights in appropriate locations that provide a high quality urban form  
A high quality urban form is designed which with two buildings which do not over-burden the site. The 
development has sufficient common open space areas, landscaping around the site and basement car 
parking. The design of the building would also be compatible with the bulk and scale of the adjoining RFB 
with minimal, if any impacts to surrounding land uses as justified above.  

 

5.3.2. Development Standard Abandoned 
Whilst it cannot be affirmed that the standard has been ‘virtually abandoned or destroyed’ by Blacktown 
Council, it is acknowledged that several Development Applications have sought and have approval to vary 
the building height development standard. Hence, strict compliance with the maximum building height 
standard is unwarranted (Forth Way) in the circumstances of this particular case as Council has approved 
DAs with building height variations as follows:   

Table 2: Examples of Approved Clause 4.6 Variations to the building height 
Address Application Description Decision 

34 Tallawong 
Road 

SPP-21-00013 Construction of 9 residential flat 
buildings over 6 stages, each 8 storeys, 
comprising a total of 914 apartments, 2 
retail premises, 998 parking spaces 

Deferred 

Determination 
Date18/10/2022 
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TALLAWONG 
NSW 2762 

across two basement levels, a public 
plaza and extensive landscaping works. 
The proposal also includes demolition, 
tree removal, associated infrastructure 
works, construction of internal roads 
and connections to service utilities. The 
proposal is classified as Integrated 
Development under Section 4.46 of the 
Environmental Planning and 
Assessment Act 1979, as concurrent 
approval is required from the Natural 
Resources Access Regulator under the 
Water Management Act 2000. The 
application will be determined by the 
Sydney Central City Planning Panel. 

Standard Varied Height 
of building 

Extent of Variation8% 
(2.08m) 

11 Second 
Avenue 
BLACKTOWN 
NSW 2148 

SPP-21-00011 Alterations and additions to Stage 1 of 
an approved 18 storey mixed-use 
development approved under JRPP-16-
03305 on this land including various 
changes to the floorplate, façade, 
internal layout, additional basement 
level and an additional 3 floors. The 
consent authority will be the Sydney 
Central City Planning Panel. 

Decision 

Approved 

Determination Date 
01/12/2022 

Standard Varied 

Height 

Extent of 
Variation4.93m or7.7 % 
roof feature, lift 
overruns, roof, 

First Avenue 
BLACKTOWN 
NSW 2148 

SPP-21-00010 Construction of a 25 storey mixed use 
building comprising of retail premises 
on the ground level, commercial 
premises on the 1st floor level with 200 
residential apartments above including 
a rooftop open space and 5 levels of 
basement car parking. 

Decision 

Approved 

Determination Date 
11/11/2022 

Standard Varied 

height Clause 4.3 of 
BLEP 2015 

Extent of Variation 

4.5m ( 5.6%) 

205 Grange 
Avenue 
MARSDEN PARK 
NSW 2765 

SPP-20-00004 This development is the subject of NSW 
Land & Environment Court deemed 
refusal appeal proceedings. Amended 
plans have been lodged by the applicant 
with the Court for a 3-stage 
development to consolidate 3 lots into 
1, Torrens title subdivision of 
consolidated lot into 3 lots, new roads, 

Decision 

Appealed 

Determination Date 
17/08/2021 

Standard Varied 
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earthworks, associated civil works, 
demolition of structures, tree removal, 
construction of 3 x 4 storey residential 
flat buildings of 176 units over 2 levels 
of basement car park total of 235 car 
parking spaces. Any submissions 
received will be presented to the Land 
and Environment Court for 
consideration. 

Height of building 

Extent of Variation 

between 0.8m - 
2.6m(5.7%-18.5%) 
across 3 buildings 

1 Zoe Place 
MOUNT DRUITT 
NSW 2770 

SPP-20-00003 Construction of 2 additional floor levels 
(Levels 11 - 12) to an approved mixed 
use development and amendments to 
existing Levels 9-10 resulting in an 
increase in the number of apartments 
from 266 to 372. The approved 10 
storeys mixed use development on the 
site included ground floor 
retail/commercial units with apartment 
units above, was determined under 
JRPP-14-02628 by Sydney Planning 
Panel on 20 August 2015. This consent 
is valid as construction is currently 
underway. 

Decision 

Approved 

Determination Date 

23/12/2020 

Standard Varied 

Clause 4.3 BLEP 2015 

Extent of Variation 

0.55m or 1.4% from 
40m limit. 

2 Ultimo Place 
MARSDEN PARK 
NSW 2765 

DA-20-00391 Site preparation works, construction of 
a 2 storey building comprising: - a take 
away food premises with drive thru on 
the ground floor, - a bulky goods retail 
premises with a floor area of 1.450sqm, 
- a 98 place child care centre with 
operating hours of 6:30am to 6:30pm 
Monday to Friday, and - a gymnasium 
with operating hours of 24 hour / 7 days 
a week. Vehicular access is proposed via 
a combined entry / exit driveway from 
Ultimo Place, provision of 89 car parking 
spaces at grade and within a basement 
car park, landscaping and signage. The 
applicant seeks a Clause 4.6 variation to 
the permissible 12 metre height limit of 
the site, with a proposed maximum 
height limit of 14.18 metres. 

Decision 

Approved 

Determination Date 

21/05/2021 

Standard Varied 

4.3 of SRGC SEPP 

Extent of Variation 

0.575mm = 4.7% and 
2.18m = 18.16% 

1070 Richmond 
Road MARSDEN 
PARK NSW 2765 

DA-18-02121 Construction of a Residential Flat 
Building comprising of 101 units and 
associated works on proposed Lot 3 to 
be created under current DA-18-00159 

Decision 

Appealed 

Determination Date 

15/01/2021 

Standard Varied 
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21m max building 
height due to rooftop 
pergola 

Extent of Variation 

1.06m or 5% 

14 Gordon Street 
BLACKTOWN 
NSW 2148 

DA-19-00550 Residential Flat Building including 
demolition of existing structures, tree 
removal, construction of a part 5 storey 
/ part 6 storey residential building 
containing 50 units including 8 x 1 
bedroom units, 36 x 2 bedroom units, 6 
x 3 bedroom units, and 2 basement 
levels of 58 car parking spaces, and 
associated site works 

Decision 

Approved 

Determination Date 

11/09/2020 

Standard Varied 

Clause 4.3 Building 
Height 

Extent of Variation 

3.35 metres = 16.75% 

226 Grange 
Avenue 
MARSDEN PARK 
NSW 2765 

DA-19-00819 Construction of a 6 storey mixed use 
development, comprising a childcare 
centre on the ground floor with 45 
residential units above over 2 level of 
basement car parking for 83 residential 
spaces and 36 childcare spaces, 
ancillary loading, plant and storage 
area, and associated landscaping and 
drainage works. 

Decision 

Approved 

Determination Date 

18/08/2020 

Standard Varied 

Clause 4.3 Height of 
Building 21m height 
limit 

Extent of Variation 

0.8m= 3.8% lift overrun, 
1.6m= 7.6% roof feature 

8 William Street 
SEVEN HILLS NSW 
2147 

DA-19-01257 Demolition of existing structures and 
construction of a 6 storey residential 
flat building over 2 levels of basement 
car parking. 

Decision 

Approved 

Determination Date 
23/04/2021 

Standard Varied 

Cl 4.3 Height of 
Buildings 

Extent of Variation 
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2.5 m lift overrun 
12.5%, 0.5m Roof top 
COS 2.5% 

43 Cudgegong 
Road ROUSE HILL 
NSW 2155 

SPP-20-00001 Cudgegong Town Centre Stage 2 
development of Concept DA SPP-17-
00039 Construction of 4 shop top 
housing buildings and delivery of 2 
public plazas for Council acquisition + 
associated road construction. 

Decision 

Approved 

Determination Date 

06/10/2021 

Standard Varied 

Height 

Extent of Variation 

6.2m above 26m height 
limit 

22 Gordon Street 
BLACKTOWN 
NSW 2148 

DA-20-01102 Demolition, tree removal, site 
amalgamation and construction of a 6 
storey residential flat building 
containing 40 units above 2 basement 
levels consisting of 63 car parking 
spaces. 

Decision 

Approved 

Determination Date 

07/06/2021 

Standard Varied 

Clause 4.3 of BLEP 2015 
- Building height 

Extent of Variation 

3.31m (16.55%) lift 
overrun. Others 4.55%-
10.25%. 

Richmond Road 
MARSDEN PARK 
NSW 2765 

SPP-19-00011 Proposed 2 x 4 storey residential flat 
buildings on proposed Lot 1 in 
Clydesdale Precinct 2 for 202 
apartments with a mix of 1, 2 and 3 
bedroom apartments, basement car 
parking and associated work. 

Decision 

Approved 

Determination Date 

22/12/2020 

Standard Varied 

14m maximum building 
height limit 

Extent of Variation 

1.9m or 14% due to the 
rooftop maintenance 
stairs 
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Sunnyholt Road 
KINGS LANGLEY 
NSW 2147 

SPP-18-01555 Development Application for tree 
removal, construction of 2 x 5 storey 
residential flat buildings with 178 
residential apartments over 2 levels of 
basement car parking containing 256 
car parking spaces. All vehicular access 
via Vardys Road only. The proposal is an 
Integrated Development under Section 
4.46 of the Environmental Planning and 
Assessment Act 1979 requiring the 
concurrence of the Department of 
Industry - Water under the Water 
Management Act 2000. The application 
will be determined by the Sydney 
Central City Planning Panel. 

Decision 

Deferred 

Determination Date 

18/12/2020 

Standard Varied 

Clause 4.3 – building 
height 

Extent of Variation 

max5.6m=35%(lift 
overrun, roof slab, 
parapet) 

1270 Richmond 
Road MARSDEN 
PARK NSW 2765 

SPP-16-04469 Integrated Development for concept 
design for future staged development 
of 23 residential flat buildings 
containing 1421 units on 8 superlots 
created under DA-19-00926 

Decision 

Approved 

Determination Date 

23/12/2020 

Standard Varied 

14m maximum building 
height 

Extent of Variation 

2.2m or 15% due to 
rooftop maintenance 
stairs 

Pelican Road 
SCHOFIELDS NSW 
2762 

SPP-18-00008 Construction of a 270 unit residential 
flat building development arranged in 6 
separate 5 storey buildings with 
basement car parking for 379 vehicles, 
landscaping and drainage works. 

Decision 

Approved 

Determination Date 

26/02/2019 

Standard Varied 

Cl 4.3 - Height of 
Building - 16m 
maximum 

Extent of Variation 

0.8m = 5% ( lift overrun, 
parapet & roof features) 

Grange Avenue 
MARSDEN PARK 
NSW 2765 

DA-16-03359 Amended plans have been submitted 
for the proposed construction of a 4 
storey residential flat building on 

Decision 

Approved 
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proposed Lot 4 in the approved 
subdivision of Lot 9 in DP 802880, 
comprising 71 units with basement car 
parking for 90 vehicles. The amended 
plans include provision of rooftop 
communal open space. 

Determination Date 

30/03/2021 

Standard Varied 

Cl 4.3 building height of 
SEPP SRGC 2006 - 14m 

Extent of Variation 

10.7% (1.5m) to lift 
overruns, stairs and 
awning 

 

5.4. Sufficient environmental planning grounds to justify 
contravening the development standard  

There are unique circumstances to this case and sufficient environmental planning grounds specific to the 
development and subject site which warrant contravening the development standard, including:  

• A better design outcome is achieved where additional common open space and amenities for the 
residential tenants are provided at the rooftop level.  

• Exceedance of the development standard is limited to only a small area where an exceedance of 
2.6m to the lift shaft over-run and 1.69m at the roof over the common open space room (roof level) 
is created to provide additional common open space and amenities for the residential tenants. 

• The built form has been appropriately distributed throughout the site which is supported by 
landscaping works along all boundaries (Figure 10 and Figure 11).  

• The proposed development achieves the building setbacks for the Apartment Design Guidelines. 

• No additional apartments are created as a result of the additional height.   

• The variation to the development standard will not result in any significant adverse visual or privacy 
impacts upon adjoining properties.  

• The development will deliver compatible land uses comprising residential dwellings and a child care 
centre which will have community benefits.  

• The proposed development will contribute to housing diversity within the area. The development is 
closely aligned with Council’s strategic direction for the area.  

For the above reasons it is considered that there to be sufficient environmental planning grounds consistent 
with Clause 4.6(3)(b) to warrant support from Council. 
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Figure 10: Photomontage (Ayla Street view) 

Source: Architex 

 

Figure 11: Photomontage (Boundary Road view) 

Source: Architex 
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5.5. State or regional environmental planning significance  
Contravention of the development standard does not raise any matter of significance for State or regional 
environmental planning. 
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6. Conclusion 
This Clause 4.6 variation request demonstrates that compliance with the maximum building height standard 
contained at Clause 4.3 of the State Environmental Planning Policy (Precincts—Central River City) 2021 is 
unreasonable and unnecessary in the circumstances of the proposal and that the proposed variation to the 
standard is considered an acceptable outcome.  

The proposed variation acknowledges the unique circumstances of the proposal in Tallawong and would 
allow for a development which will provide a better planning outcome in the context of the site for the 
following reasons:  

• Compliance with the height standard is unreasonable and unnecessary in the circumstances of the 
proposed development; 

• There are sufficient environmental planning grounds to justify the contravention which results in a 
better planning outcome compared to a strictly compliant development in the circumstances of this 
particular case; 

• The proposed development is consistent with the objectives of the height standard and the land use 
zone which is discussed in the SEE; and 

• The proposed non-compliance with the height standard will not result in any matter of significance 
for State or regional environmental planning. 

It is requested for Blacktown City Council to vary the maximum height development standard as requested 
in this submission. The variation is well founded and compliance with the standard in unreasonable in the 
circumstances of the case with minimal environmental and amenity impacts to adjoining properties. 
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STATEMENT OF FACTS AND CONTENTIONS 

COURT DETAILS 

Court Land and Environment Court of NSW 
Class Class 1 
Case number 2025/00027438 

TITLE OF PROCEEDINGS 

Applicant KDMC 22 Pty Ltd 
  
Respondent Blacktown City Council 

FILING DETAILS 

Filed for Blacktown City Council, Respondent 
Legal representative Sparke Helmore Lawyers 
Legal representative reference BLA971-00119 
Contact name and telephone Catherine Morton, 9373 3599 
Contact email Catherine.Morton@sparke.com.au 

PART A – FACTS 

The Respondent states the facts relevant to the deemed refusal of Development Application 

DA-24-00435 are as follows: 

 

The Proceedings 

1. These proceedings relate to an appeal under section 8.7 of the EP&A Act, against the 

deemed refusal by Blacktown City Council (the Respondent), of development 

application reference no. DA-24-00435 (‘the DA’), at 2 Ayla Street and 40 Reis Street, 

Tallawong, and adjacent road reserve (recently registered as Lot 21) (‘the Site’). 

 
The Proposed Development  

2. Under the DA, the Applicant seeks consent for the consolidation of land, construction of 

a 5-storey residential apartment building containing build-to-rent residential apartments, 

basement car parking, childcare centre at ground level, external landscaping, roof-level 

common open space, public domain and strata subdivision (‘the Proposed 
Development’).  
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Attachment 1.1.6 Attachment 6 Statement of Facts and Contentions (SOFAC)
Page 114 of

133

mailto:Kyra.Ng@sparke.com.au


2 

3. More specifically: 

a. The consolidation of the existing lot with 622m2 of redundant road reserve (part of 

Boundary Road) acquired from Council. Subdivision Certificate SC-24-00155 for 

road closure was issued by Council on 3 January 2025.SC-24-00155 was 

registered on 14 March 2025 and is referred to as Lot 21 in DP 1314467.  

b. The 5-storey residential flat building will comprise:  

i. 50 residential units, including 6x 1 bedroom, 37x 2 bedroom, and 7x 3 

bedroom units. Seven (7) units have an additional media room. 

ii. Two (2) levels of basement parking, comprising 70x car spaces (including 

carwash, loading bay, and 6 accessible carparks).  

c. The child care centre (as amended) will accommodate 71 children, with the 

following age spilt: 12 x 0-2 years; 25 x 2-3 years; and 34 x 3-5 years. 

d. The child care centre will provide 24x dedicated parking spaces (12x staff and 12x 

visitor spaces, including 1 accessible); 

e. The strata subdivision will create 51 lots (50 units and 1 childcare centre).  

The Site  

4. The Site comprises land located at the corner of 2 Ayla Street and 40 Reis Street, 

legally described as Lot 4 in DP 1229151 (Existing Lot) and adjacent (former 

redundant road reserve) Lot 21 in DP1314467 (New Lot). 

5. The Existing Lot is an irregular shaped parcel with an area of 2,950m2 which, combined 

with the New Lot (622m2) will result in a more regular shaped parcel with a  total area of 

3,572m2.  

6. The Site slopes towards the north-eastern corner , being the intersection of Ayla and 

Reis Streets.  

7. The Site has the following dimensions:  

a. Northern boundary (Ayla Street):   54.015m 

b. Eastern boundary (Reis Street):   50.090m  

c. Southern boundary:    68.265m  

d. Western boundary (Boundary Road):  50.385m  

8. The Ayla Street / Boundary Road and Alyla Street/ Reis Street property corners are 

splayed at 7.21m and 7.02m respectively. 

9. At the time of inspection, the Site was predominantly vacant, grassed land with perimeter 

fencing.  Two (2) storage containers exist over a temporary driveway close to the south-
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eastern corner and stormwater pits at the north-eastern corner associated with on-site 

stormwater (as identified by signage).   

10. The Site is shown in Figures 1 and 2 below outlined in solid black (Existing Lot hatched 

yellow and New Lot hatched in blue): 

 

Figure 1 Aerial image of the Site (Source: NSW Planning Portal Spatial Viewer) 

 

Figure 2 Location Map - Site outlined black (Source: NSW Planning Portal Spatial Viewer) 
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11. The Site is largely zoned R3 – Medium Density Residential pursuant to State 

Environmental Planning Policy (Precincts – Central River City) 2021, except for a strip 

of land within Lot 21 which is zoned SP2 - Local Road). is the adjoining land to the east, 

south and west (beyond Boundary Road, zoned SP2 – Local Road) is also zoned R3 – 

Medium Density Residential. Adjacent land to the north is zoned R2 – Low Density. RE1 

- Public Recreation land is located approximately 150m to the north-west (See zoning 

map at Figure 3 below). 

12. The Site is located within the Riverstone Precinct within the North West Growth Centre. 

The area has undergone transformation from rural residential to medium and high 

density residential development.  

13. Surrounding development comprises of residential uses including detached dwellings up 

to residential apartments as well as small farm holdings that remain in operation.   

 

Figure 3 Zoning Map site outlined in yellow dash (Source: NSW Planning Portal Spatial Mapping) 

 
The Statutory Instruments:  
 
State Environmental Planning Policies 

14. The following statutory controls are relevant to the assessment of the Application: 

a. Environmental Planning and Assessment Act 1979 (‘EP&A Act’) 
b. Environmental Planning and Assessment Regulation 2021 (‘EPA Regulation’) 
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c. State Environmental Planning Policy (Precincts – Central River City) 2021  

(SEPP Central River City). 
d. State Environmental Planning Policy (Planning Systems) 2021 (‘Planning 

Systems SEPP’); 
e. State Environmental Planning Policy (Sustainable Buildings) 2022 (‘Sustainable 

Buildings SEPP’);  
f. State Environmental Planning Policy (Resilience and Hazards) 2021 (NSW) 

(‘Resilience and Hazards SEPP’); 
g. State Environmental Planning Policy (Biodiversity and Conservation) 2021 (‘B&C 

SEPP’); 
h. State Environmental Planning Policy (Transport and Infrastructure) 2021 (‘T&I 

SEPP’); and 

i. State Environmental Planning Policy (Housing) 2021 (‘Housing SEPP’). 

15. The Site is zoned R3 Medium Density Residential under the provisions of the SEPP 

Central River City. The objectives of the R3 zone are: 

• To provide for the housing needs of the community within a medium 

density residential environment. 

• To provide a variety of housing types within a medium density residential 

environment. 

• To enable other land uses that provide facilities or services to meet the 

day to day needs of residents. 

• To support the well-being of the community by enabling educational, 

recreational, community, and other activities where compatible with the 

amenity of a medium density residential environment. 

16. The Site is within the North West Growth Centre and the provisions under Appendix 7: 

Alex Avenue and Riverstone Precinct Plan 2010 of the SEPP are relevant. 

17. The following SEPP Central River City maps apply to the Site: 

a. Height of Buildings Map Sheet HOB_009 applies to the Site – Maximum building 

height 16m. Variation sought under Clause 4.6. 

b. Floor Space Ratio Map Sheet FR_009 applies to the Site – Maximum FSR 1.75:1.  

c. Land Application Map Sheet LAP_009 – Alex Avenue and Riverstone Precinct Plan 

2010 applies to the Site. 

d. Land Zoning Map Sheet LZN_009 – The Site is zoned R3 Medium Density 

Residential.  

e. Precinct Boundary Map Sheet PCB_009 applies to the Site. 
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f. Residential Density Map Sheet RDN_009 applies to the Site – minimum 25 

dwellings per hectare.  

18. Residential flat buildings and centre based child care facilities are permissible with 

consent under the Central River City SEPP. 

a. The minimum lot size for a residential flat building is 2,000m2 if the dwelling density 

(per hectare) is 25 under Clause 4.1AB(9)(a). 

19. Biodiversity Certification was conferred upon the former State Environmental Planning 

Policy - Sydney Growth Centres (Growth Centres SEPP) on 14 December 2007 via the 

gazettal of a Biodiversity Certification Order signed by the Minister for Climate Change 

and the Environment. The Order requires 2,000 hectares of “existing native vegetation” 

(ENV) to be retained across the Growth Centres. The majority of land within the Growth 

Centre Precincts is certified, meaning that development can occur without the need for 

further assessment under the Threatened Species Conservation Act 1995. 

 

Local Environmental Plans 

20. The Site is subject to SEPP Central River City and therefore Blacktown Local 

Environmental Plan 2015 does not apply. 

 

Development Control Plans 

21. Blacktown City Council Growth Centre Precincts Development Control Plan 2010 (BCC 
Growth Centre DCP) applies to the DA. The sections of the DCP are applicable: 

a. Section 2.0 Precinct Planning Outcomes 

b. Section 3.0 Neighbourhood and Subdivision design 

c. Section 4.0 Development in the residential zones 

d. Schedule 2 – Riverstone Precinct. 

22. Section 7.11 Contributions Plan No. 20 – Riverstone & Alex Avenue Precincts is 

applicable  

23. Blacktown City Council Engineering Guide for Development applies to the DA. 

24. NSW Department of Planning Child Care Planning Guideline 2021. 

 

Action of the Respondent Consent Authority 
  
Date of lodgement of the Development Application 

25. The DA was submitted to the NSW Planning Portal by the Applicant on 3 June 2024. 
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26. The DA was formally accepted and registered on the NSW Planning Portal on 17 June 

2024.  

 

Details of advertisement of proposed development 

27. The DA was notified between 17 July 2024 and concluded on 31 July 2024 to 

surrounding properties (‘public notification’). Council received no (0) submissions in 

response to the public notification.  

 

Details of internal and external referrals and responses 

28. The following table identifies internal and external referrals undertaken and responses 

provided following assessment of the proposal. 

Section Referral comments  
Internal 

Building Section 

 

No objections, subject to conditions. 

Development Engineer 

 

No objection subject to Deferred Commencement conditions 

and (no longer required as registration now finalised) and 

required drainage amendments raised by Drainage 

Engineer.  

Drainage Engineer 

 

Unsatisfactory – Design issues. Water quality targets not 

achieved.  

See contentions below. 

Environmental Health Unit No objections, subject to conditions. 

Open Space No objections.  

Greenspace  No objections, subject to conditions. 

Traffic Section No objections, subject to conditions.  

Waste 

 

Unsatisfactory - Insufficient information and unresolved 

design. See contentions below.  

Property No objections, subject to road closure process being 

finalised (informed by Development Engineer conditions) 

City Architect Unsatisfactory – Design issues.  

See contentions below.  

Social Planning Unsatisfactory – Inadequate information and design 

issues.  

See contentions below.  

Asset Design No objections.  
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External Agency 

Sydney Water No objections, subject to conditions. 

Riverstone Police No objections, subject to implementation of Riverstone 

Police Recommendations identified in Applicant’s CPTED 

Report – by condition.    

NSW Department of Education Additional information requested by Department was 

submitted 18 March 2025. Concurrence relating to filed plans 

remains pending.  

 

Details of consideration of the DA by Council 

29. Prior to appeal, the consent authority for the application was the Sydney Central City 

Planning Panel triggered by the Capital Investment Value (CIV) exceeding the $5 

million estimated development cost (EDC) threshold and part of the land on which the 

DA is proposed is currently owned by Council.  

30. Council issued a request for additional information on 23 August 2024, raising the 

following concerns: 

a. Extensive planning matters regarding compliance and design of residential flat 

building, amended plans required; 

b. Extensive planning matters regarding insufficient information, compliance and 
design of child care centre, amended plans required. 

c. Extensive Apartment Design Guide (ADG) compliance issues to be addressed; 

d. Extensive general waste issues and issues specific to Residential Flat Building 

and Child Care centre components. Additional information (Swept paths,  cross 

sections, loading dock management plan etc), revised plans and Waste 

Management Plan required.  

e. Request for long section for drainage line connecting into existing pit within Reis 

Street; 

f. Extensive drainage compliance issues. Amended MUSIC model, OSD Deemed 

to comply spreadsheet, and Stormwater Plans required. 

31. A response submission was provided by the Applicant on 30 September 2024 

including: 

a. A written response; 

b. Amended Architectural (Issue B, dated 27 September 2024); 

c. Amended Landscape Plans (Issue B, dated 27 September 2024); 
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d. SEPP Design Verification Statement; 

e. Childcare Certification; 

f. Civil Stormwater Documentation; 

g. Traffic Noise Assessment; 

h. Childcare noise assessment; 

i. Vehicle servicing arrangements letter; and 

j. Amended Watse Management Plan.  

32. Following assessment of additional information, Council issued a further request for 

information on 19 December 2024, raising the following issues: 

a. Planning and waste matters regarding compliance and design of residential flat 
building; 

b. Planning and waste matters regarding insufficient information, compliance and 
design of child care centre. 

c. Apartment Design Guide (ADG) design issues; and  

d. Insufficient drainage information. 

33. The Applicant requested additional time to address the second request for information 

which was granted by Council to 13 February 2025.  

34. On 21 January 2024, the applicant filed the Class 1 Application in the Land and 

Environment Court of NSW appealing against Council’s deemed refusal of the DA.  

35. A response submission was provided by the Applicant on 12 February 2025 including:  

a. A written response; 

b. Amended Architectural Plans (Issue C/D dated 27 January 2025),  

c. Amended Landscape Plans (Issue C, dated 12 February 2025) 

d. Emergency Evacuation Plan; 

e. Garbage swept paths; 

f. Onsite detention documentation; 

g. Waste management information; and 

h. Revised noise impact assessment.  

36. On 19 February 2025, the Applicant filed a notice of motion to amend its Class 1 

application by relying on the amended plans (as consistent with those submitted to 

Council on 12 February 2025).   

37. The DA remained undetermined at the date this Statement of Facts and Contentions was 

filed.  
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PART B - CONTENTIONS 
 
B1 – CONTENTIONS THAT THE APPLICATION SHOULD BE REFUSED 
 
The Respondent contends that the DA should be refused for the following reasons.  

1. Permissibility of development (SP2 Infrastructure) 
The DA should be refused because the Proposed Development is not permissible 

within the SP2 Infrastructure portion of the Site under SEPP (Central River City) 2021.   

 

Particulars 

(a) The Site comprises the Existing Lot (Lot 4) and New Lot (redundant road 

reserve, Lot 21).  

(b) The Existing Lot is zoned R3 – Medium Density Residential within which the 

proposed residential flat building and child care centre is permissible.  

(c) A small portion of the New Lot is zoned SP2 – Infrastructure (shown in Figure 

4).  

 
Figure 4 – SEPP Zoning Map LZN_009 

(d) In accordance with the Land Use Table in the SEPP, the proposed residential 

flat building and child care centre is prohibited within the SP2 zone.  

(e) The Applicant has not demonstrated how the Proposed Development is 

permissible across the full Site upon which it is proposed.  

 
2. Variation to Height of Buildings development standard 

The DA should be refused because the Proposed Development does not comply with 

Appendix 7, Clause 4.3 Height of Buildings of SEPP (Precincts – Central River City) 

2021 and the accompanying Clause 4.6 Variation Request is insufficient.   

 

Particulars  

(a) A maximum building height of 16m is permitted under Clause 4.3 of Appendix 7 

of the SEPP.  
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(b) The DA (as amended) results in numerous height encroachments relating to the 

roof, roof over common open space, and lift overrun. The maximum building 

height proposed is 18.6m, representing a variation of 16.25%.  

(c) The Clause 4.6 variation dated 5 December 2023 submitted in support of the 

proposal significantly predates those plans the subject of this appeal (as 

amended dated 27 January 2025) and references earlier proposal details that 

have since been amended.  

(d) Notwithstanding (c) above, the Clause 4.6 Variation Request does not 

adequately demonstrate those matters to be addressed under Clause 4.6(3) of 

the SEPP in that it does not adequately demonstrate that compliance with the 

standard is unreasonable or unnecessary in the circumstances or that there are 

sufficient environmental planning grounds to justify the contravention.    

 
3. Built Form  

The DA should be refused because the built form does not have sufficient regard to  

the design objectives of the Apartment Design Guide (ADG).   

 

Particulars 

 

(a) Chapter 4, Clause 147(1) (b) requires consideration by the consent authority of 

the Apartment Design Guide (ADG). Whilst sub-clause (3) confirms compliance 

with the ADG is not required, a suitable regard for the design criteria remains 

necessary.  

 

(b) ADG 2A Primary controls and 2H side and rear setbacks: The structure to 

support the upper floors above the driveway are not minor elements and 

encroach within the 6m setback zone. 

 

(c) ADG 2F Building separation: Level 3 apartments 213 and 305 balconies 

encroach within the 9m setback zone. 

 

(a) ADG 3D Communal and public open space (COS): The principal useable 

area of communal open space (Ground Floor) provides less than 50% direct 

sunlight for 2 hours between 9am and 3pm in mid-winter. This is contrary to the 

requirement in point 2 of the design criteria under Part 3D of the ADG.  
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(d) ADG Objective 3E Deep soil zones: All deep soil zones are located within 

setbacks and nominated deep soil zones within the child care centre outdoor 

play areas are artificial turf which do not constitute “deep soil”.  

 

(e) ADG 4K Apartment mix: A range of apartment types and sizes should be 

provided to cater for different household types. The Proposed Development 

seeks to cater for a “family” demographic in the locality, further encouraged 

through build-to-rent accommodation and inclusion of a child care centre within 

the building, however the proposed unit mix (12% 1 bed, 74% 2 bed, and 14% 

3 bed) does not cater for larger 3+ bedroom units.   

 
4. Design and Management of Child Care centre 

The DA should be refused because the DA is unsatisfactory with respect to the design 

of the child care centre pursuant to the Education and Care Services National 

Regulations 2011 and the Child Care Planning Guidelines 2021. 

 

Particulars 

(a) Section 3.23 of SEPP (Transport and Infrastructure) 2021 requires  the consent 

authority to take into consideration any applicable provisions of the Child Care 

Planning Guideline, in relation to the proposed development. 

(b) A suitable balance of sunlight and shade to the child care centre play areas is 

not provided in accordance with Design Guidance under Part 4.11 of the 

Guidelines which requires that: “adequate shade for outdoor play area is to be 

provided in the form of natural shade such as trees or built shade structures 

giving protection from ultra-violet radiation to at least 30% of the outdoor play 

area”.  

(c) The Site is impacted by rising urban heat and orientation of the Site means that 

majority of outdoor play areas receive full sun and will become too hot for young 

children to use. The landscaping proposes minimal shade planting and 

proposed astro turf will contribute to this as it absorbs heat. This will limit the 

use of play areas to cooler days and mornings resulting in the play space being 

unusable for a significant proportion of the year. Ground cover should be 

replaced with natural planting and lawn alongside further shading methods, 

such as retractable awnings to harness winter sun. 

(d) Regulation 109 of the Care Services Regulations requires 7m2 of outdoor play 

area per child. The child care centre outdoor play areas include stormwater 
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grates within areas relied on as “unencumbered” outdoor play spaces. In 

addition, the location of required mechanical ventilation/ air-conditioning plant 

has not been provided. Exclusion of these areas would result in provision of 

outdoor play areas that do not meet the requirements of the Regulations for the 

proposed 71 children capacity (497m2).    

(e) Regulation 115 of the Care Services Regulations requires a child care centre to 

be designed to facilitate supervision. This involves windows into toilets and 

nappy change rooms. The design does not provide necessary satisfaction that 

these sensitive areas would be screened from public view from the street (which 

at Ayla Street is at a higher level to the centre) as required by design guidance 

under Part 4.7 of the Guidelines. 

(f) Traffic, parking and pedestrian safety – The design of the child care centre 

visitor parking is contrary to 3.8 Traffic, parking and pedestrian safety of the 

Guidelines for the following reasons: 

i. The location of child care centre drop off / pick up parking spaces CV1 

through to CV5 are located close to the parking level entrance and 

opposite the lower basement ramp which may be subject to 

pedestrian/vehicular conflict. This poses an increased safety risk given 

the nature of the use of these spaces with young children and prams 

and lack of dedicated pathway addressed at (ii) below.  

ii. The draft Plan of Management indicates “direct passageway to 

reception” however the Lower Ground Floor Plan does not demarcate 

any separate pedestrian path between parking spaces and the entrance 

to the centre from the basement.  

iii. It has not been adequately demonstrated how safe and secure access 

management will be implemented to basement levels between the 

residential and child care uses, to avoid misuse of parking areas and 

access by general public.  

(g) Pedestrian access control (safety and security) - The childcare centre 

includes multiple access points including: 

i. Gate from Reis Street to main entrance; 

ii. Entry from the basement parking at Lower Ground to main entrance; 

iii. Gate from Reis Street into Play Area 1 (north-eastern corner); and 

iv. Gate from Reis Street into Play area 2 adjoining basement driveway.  
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This contravenes Part 3.3, Clause 15 of the Guidelines as it generates safety 

risks for the facility and wayfinding complexities for visitors. 

(h) Design of outdoor space – the proposed outdoor play area does not 

sufficiently identify how regulation 113 of the Regulations, which requires 

providers to ensure that outdoor spaces allow children to explore and 

experience the natural environment, is met. Further, Section 4.10 of the 

Guidelines provides that the design of outdoor spaces should:  

“Provide a variety of experience that facilitates the development of cognitive 

and physical skills, provide opportunities for social interaction and 

appreciation of the natural environment; and enhance outdoor learning, 

socialisation and recreation by positioning outdoor urban furniture and play 

equipment in configurations that facilitate interaction.” 

Council is not satisfied that this can be achieved as it is inconsistent with the 

recommendation within the Applicant’s Acoustic Report (Rev 3, dated 12 

February 2025) requiring that playground equipment which “allows children to 

be more than 0.5m above the ground level should not be used”.  

The DA provides limited information on what this would look like and how these 

aspects would translate within the front setbacks of the Site in combination with 

vegetation, shading and fencing.  

 

5. Noise Management from Child Care Centre 
The DA is unsatisfactory with respect to the management of operational noise from the 

outdoor play areas at the centre.  

 

Particulars 

(a) The noise criteria under the Association of Australian Acoustical Consultants 

(AAAC) Assessment Guideline limits noise level emission from an outdoor play 

area as follows: 

i. Use of outdoor play area for up to 4 hours (total) per day:  not to exceed 

the background noise level by more than 10 dB; and 

ii. Use of outdoor play area for more than 4 hours (total) per day: not to 

exceed the background noise level by more than 5 dB. 

(b) The proposed Noise Impact Assessment by Rodney Stevens Acoustics (Rev 3, 

dated 12 February 2025) identifies play activities will be limited to 2 hours in the 

morning and 2 hours in the afternoon – therefore does not exceed 4 hours per 

day and the criteria in (a) above is relevant.  
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(c) In order to meet the criteria in (a) above, recommendations provided at Part 6 of 

the the Noise Impact Assessment must be implemented, including: 
i. Scenario 1: All 12 children of 0-2 age group and only 13 children of 2-3 age 

group can engage in outdoor play area 1 at a time.  

ii. Scenario 2: Only 14 children of 3-5 age group can engage in outdoor play area 

1 and 8 children of 3-5 age group can engage in outdoor play area 2 at a time.  

iii. The proposed child care centre will operate up to 4 hours (total) of outdoor play 

time per day (2 hours in the morning and 2 hours in the afternoon).  

iv. No music is to be played in the outdoor areas.  

v. The solid awning (polycarbonate) for the outdoor play areas should be in place.  

vi. Playground equipment that allows a child to be more than 0.5 above the ground 

level should not be used.  

vii. Children must be supervised at all times.  

(d) It is unclear how the capacity of outdoor play areas under (c)(i) and (ii) would be 

realistically managed without contravening the limitation and still allow each child 

a reasonable amount of outdoor play. 

(e) The draft Plan of Management dated November 2023 contradicts (c)(iii), it refers 

to access to the outdoor play area between 7am and 6pm without restrictions. 

This would facilitate well in excess of 4 hours of outdoor play, thereby engaging 

the stricter noise criteria of (a)(ii) – ie. not to exceed the background noise level 

by more than 5 dB. 

(f) The recommendation under (c)(vi) is unrealistic and contrary to Section 4.10 of 

the Child Care Planning Guidelines regarding opportunities for outdoor play. 

 

6. Overdevelopment of the site 
The DA should be refused as a number of built form outcomes raise issues and in 

combination reflect an overdevelopment of the site.  

 

Particulars 

(a) The child care centre outdoor play areas include stormwater grates within an 

area relied on as “unencumbered” outdoor play area and does not identify the 

proposed location for mechanical plant. Exclusion of these areas would result 

in provision of outdoor play areas that do not meet Regulation 109 of the Care 

Service Regulations requiring 7m2 of outdoor play area per child.   

(b) The built form pushes elements of the Proposed Development into the setback 

areas required under Part 4.3.5.2 of BCC Growth Centres DCP: 

a. The basement setback reduces to 3m adjoining Boundary Road and to 

2m adjoining the southern boundary. Control 7 does not permit 
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basements and basement parking within the setback (required at 6m 

under Table 4-10). 

(c) The Level 3, units 312 and 305, include elements within the 9m setback area 

which is contrary to Part 2F Building Separation of the ADG which requires the 

proposed support structure to upper floors above the driveway to be located 

within the 6m setback area, .  

(d) The primary communal open space (Ground Floor) provides less than 50% 

direct sunlight for 2 hours between 9am and 3pm in mid-winter. This is contrary 

to point 2 of the design criteria under Part 3D of the ADG.  

 

7. Waste Management 
The DA is unsatisfactory with respect to the design of the residential waste storage 

room.  

 

Particulars 

(a) The configuration of the residential waste storage (general and recycling) on the 

Lower Ground Floor is not adequately resolved for safe / suitable access, function 

and management. Waste and recycling receptacles must be co-located and 

within same room as the caged bin-tug and trolley storage area, and the 

separated bulky waste storage area. An efficient and functional layout would 

benefit from a regular floor plan, use of roller doors (providing separate residential 

access outside loading bay), and amended bin placement to suit revised layout. 

 

8. Public Interest  
The DA should be refused because the proposed development is not considered to be 

in the public interest and is therefore inconsistent with Clause 4.15(1)(e) of the EPA&A 

Act.  

 

Particulars 

(a) Pursuant to Section 4.15(1)(e) of the Act, given the contentions raised above, 

approval of the Proposal is not in the public interest in the circumstances of the 

case.  

 
B2 – CONTENTIONS INVOLVING AN INSUFFICIENCY OF INFORMATION ON WHICH TO 
CONDUCT AN ASSESSMENT  

 
The Respondent contends that there is insufficient information for the Court in exercising the 

functions of the consent authority to assess the DA and therefore must refuse the DA.   
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9. Child Care Centre Management 
The DA does not provide sufficient information regarding operational and management 

aspects of the child care centre.  

 

Particulars 

(a) A revised Plan of Management is required to reflect the revised scheme 

(incorporating any amendments), include recommendations of the final Noise 

Impact Assessment (incorporating any amendments), clearly indicating any 

restrictions on play area use (capacity and time), windows required to be closed 

etc. The Emergency Evacuation Plan must also be annexed.  

(b) The Natural Ventilation Diagram (Sheet 337) shows compliance via natural 

ventilation (ie. open window to Playroom 1 and 2). However, the Noise Impact 

Assessment (Revision 3) requires that all windows to Playroom 1 and 2 are to 

remain closed in order to meet the noise criteria set by the AAAC Technical 

Guidelines. Information is required to demonstrate suitable ventilation of all 

indoor play areas as required under Regulation 110 of the Care Services 

Regulations. The location of anticipated mechanical ventilation equipment is 

required to demonstrate that this provision will not further reduce the provision of 

outdoor play area, ensuring compliance with Regulation 108.  

(c) A revised Landscape Plan must include a notation that any outdoor play surfacing 

will comply with AS 4422: 2016 Playground Surfacing.  

 

10. Waste Management  
The DA does not provide adequate information with respect to waste management 

across the development.  

 

Particulars 

(a) Requirement to provide vertical clearances (AutoCAD file in DWG format and 

1:1 scale), for: 

• Entire travel path for trucks; and 

• Cross section cut through at the ramp. 

(b) Residential Flat Building - Demonstrate on amended architectural plans that 

bulk cardboard storage in each residential waste chute room is a slot and how 

this will operate. The shelf is shown which is not suitable as residents/cleaners 

need to reach above shoulder height to stack/removal cardboard.  

(c) Residential Flat Building - Demonstrate on amended architectural plans that the 

designated residential loading bay can accommodate the entire length of the 
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truck plus an additional 3m rear clearance for bin servicing and rotation. The 

truck must not overhang the loading bay as it would hinder traffic flow onsite.  

(d) Child Care Centre – Provide updated written confirmation on company 

letterhead from two (2), established waste and recycling contractors that they 

can collect bulky waste with a vehicle no longer than 6.4m in length.  

(e) General – Provide an amended Waste Management Plan that includes 

specification sheet for the proposed bin tug and trolley to ensure adequate 

storage provision within waste storage room (as amended per Contention 7, 

Particular (a)).  

(f) General – Provide a Loading Dock Management Plan to ensure no conflicts, 

including the following details: 

• All site users; 

• Types of use (delivery, waste collection etc); 

• Hours of operation; 

• How the competing uses will be coordinated; and 

• All details relating to waste and collection vehicles accessing this area. 

 

11. Stormwater 

The DA does not provide adequate water quality design. 

Particulars 

(a) The submitted civil stormwater concept design plan and MUSIC model must be 

amended as it does not achieve the water quality target in accordance with 

clause 2.3.1.2 of BCC GC DCP. The Blacktown only detention node must be 

used in the MUSIC model to calculate the pollutant removal target.  

(b) The stormwater concept design plan may need to be amended to reflect the 

change in MUSIC model.   

 

12. Additional matters  

Insufficient information has been provided to enable a full assessment of the following 

matters: 

 

 Particulars 

(a) Architectural Plan must be updated to include: 

i.  Child Care centre acoustic fencing in accordance with Noise Impact 

Assessment (prepared by Rodney Stevens Acoustics, Rev 3, dated 12 
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February 2025). Including requisite surface density minimums to ensure 

adequate noise attenuation. 

ii. The bicycle parking area must include notation to confirm requisite total of 

spaces (1 per 3 dwellings under BCC Growth Centres DCP)  will be provided 

within bike store in basement. 

iii. Consistent communal open space figures between plan sheets. Different 

figure between Cover/Open Space Diagram and Level 4 Plan.  

(b) View diagrams demonstrating no visibility into the child care toilets occurs from 

the street or any public area. Particular reference from Ayla Street due to level 

difference.  

 

B2 – CONTENTIONS THAT MAY BE ADDRESSED BY CONDITION 

 
(a) Operation and enrolment numbers differ across the assessment documents. The 

Noise Impact Assessment (revision 3, dated 12 February 2025) and Plan of 

Management dated November 2023 note 72 children, whilst Revision C of the 

Architectural plans notes 71 children, as per maximum capacity permitted by GFA.  A 

condition to limit the approved capacity of the child care centre is required.   

(b) Due to the shorter-term living arrangements of rental housing, the basement should 

include loading areas for removalists and wayfinding signs to ensure no operational 

or safety impacts will result. A condition to require suitable wayfinding and directional 

information within the basement and ground floor levels is required.  

(c) Grant of consent would be for child care centre fit out and signage location only. 

Separate DA required for initial occupation and signage details (as required).    

(d) A specific mechanical plant selection has not been provided for the DA regarding 

assumed need for mechanical ventilation/air conditioning equipment. A condition to 

require an appropriately qualified acoustic consultant to review the mechanical plant 

associated with the development at the detailed design stage is necessary. As well 

as follow up certification prior to Occupation Certificate issue.  
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SIGNATURE 

Signature of authorised officer of 

respondent consent authority 
 

Name of authorised officer Mary Macken 

Capacity  Executive Corporate Counsel 

Date of signature 24 March 2025 
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